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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
)
MICHAEL VON BERNDT,
)
)
Defendant-Appellant.
)
____________________________________)

NO. 46201-2018
TWIN FALLS COUNTY
NO. CR-2007-2315
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, Michael Von Berndt pled guilty to grand theft.

He

received a unified sentence of fourteen years, with ten years fixed. After a probation violation,
the district court revoked Mr. Von Berndt’s probation. Upon revoking his probation, the district
court reduced Mr. Von Berndt’s sentence to fourteen years, with seven years fixed. On appeal,
Mr. Von Berndt contends that the district court abused its discretion in revoking his probation
and by failing to further reduce his sentence.
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Statement of the Facts & Course of Proceedings
In 2007, Michael Von Berndt convinced his disabled uncle (by marriage) to sign over the
title to his house to Mr. Von Berndt’s wife as collateral for some mold remediation work
Mr. Von Berndt was performing. (Presentence Investigation Report (hereinafter, PSI),1 pp.2-3.)
Mr. Von Berndt then sold the house to another person, who evicted the disabled uncle. (PSI,
pp.2-3.) Based on these facts, Mr. Von Berndt was charged by information with one count of
grand theft. (R., pp.28-30.)
Pursuant to a plea agreement, Mr. Von Berndt pled guilty to the grand theft. (R., p.37.)
The district court sentenced Mr. Von Berndt to a unified sentence of fourteen years, with ten
years fixed, but retained jurisdiction for 180 days. (R., pp.42-47.) After a period of retained
jurisdiction, the district court placed Mr. Von Berndt on probation for ten years. (R., pp.60-66.)
In 2016, a report of probation violation was filed which alleged that Mr. Von Berndt was
charged with new crimes,2 used methamphetamine, failed to obtain a mental health evaluation,
did not pay his fines, fees, and restitution, and failed to maintain employment. (R., pp.68-70, 8285; PSI, pp.144-146.) Mr. Von Berndt admitted to violating some of the terms and conditions of
his probation, and the remaining allegations were dismissed, pursuant to an agreement.
(R., p.79; PSI, p.46.) The district court again retained jurisdiction. (R., pp.118-123.) After a
successful rider, the district court placed Mr. Von Berndt on probation for three years, “or until
financial obligations are paid, whichever is longer.” (R., pp.126-135.)

1

Appellant’s use of the designation “PSI” includes the packet of documents grouped with the
electronic copy of the PSI, and the page numbers cited shall refer to the corresponding page of
the electronic file.
2
Mr. Von Berndt was charged with possession of a controlled substance, six counts of burglary
and six counts of conspiracy to commit burglary in Lincoln County case number CR-2016-726.
(R., pp.84-85.)
2

Some months later, Mr. Von Berndt was again accused of violating his probation.
(R., pp.138-141.) The State alleged that he violated his probation by failing to submit to drug
testing when required to do so, failing to complete substance abuse treatment, using
methamphetamine, changing residences without the permission of his probation officer, failing
to maintain employment, being discharged from substance abuse treatment, moving without his
probation officer’s permission, being cited for (misdemeanor) taking a vehicle without the
owner’s consent, and failing to follow mental health medication and treatment recommendations.
(R., pp.138-145.) Mr. Von Berndt admitted to violating some of the terms and conditions of his
probation and, pursuant to a plea agreement, some of the allegations were dismissed. (Tr., p.6,
L.16 – p.9, L.12.) Mr. Von Berndt was referred to drug court to be screened. (R., pp.163-165,
167-169.)

He was denied acceptance into Drug Court via, “Staff Veto based on Criminal

History.” (R., p.171.)
At the disposition hearing, the district court revoked Mr. Von Berndt’s probation, but
reduced the fixed portion of his sentence from ten years to seven years. (7/17/18 Tr., p.33, Ls.38; R., pp.174-176.) Mr. Von Berndt filed a timely Notice of Appeal. (R., pp.178-182, 186-190.)

ISSUE
Did the district court abuse its discretion when it revoked Mr. Von Berndt’s probation
and by not further reducing his sentence?

ARGUMENT
The District Court Abused Its Discretion When It Revoked Mr. Von Berndt’s Probation And By
Not Further Reducing His Sentence
Mr. Von Berndt asserts that the district court abused its discretion when it revoked his
probation. He asserts that his probation violations did not justify revoking probation, especially
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in light of the goals of rehabilitation and the fact that the protection of society could be best
served by his continued supervision under the probation department. Mr. Von Berndt also
asserts that the district court abused its discretion by not further reducing his sentence.
There are generally two questions that must be determined by the district court in
addressing allegations of probation violations: first, the court must determine whether the
defendant actually violated the terms and conditions of his probation; and second, if a violation
of probation has been found, the trial court must then decide the appropriate remedy for the
violation.

State v. Sanchez, 149 Idaho 102, 105 (2009). “The determination of whether a

probation violation has been established is separate from the decision of what consequence, if
any, to impose for the violation.” Id. (quoting State v. Thompson, 140 Idaho 796, 799 (2004)).
Once a probation violation has been found, the district court must determine whether it is of such
seriousness as to warrant revoking probation. State v. Chavez, 134 Idaho 308, 312 (Ct. App.
2000). However, probation may not be revoked arbitrarily. State v. Adams, 115 Idaho 1053,
1055 (Ct. App. 1989). The district court must decide whether probation is achieving the goal of
rehabilitation and whether probation is consistent with the protection of society. State v. Leach,
135 Idaho 525, 529 (Ct. App. 2001). If a knowing and intentional probation violation has been
proved, a district court’s decision to revoke probation will be reviewed for an abuse of
discretion.

I.C. § 20-222; Leach, 135 Idaho at 529.

In reviewing a trial court’s decision for an abuse of discretion, the relevant inquiry
regards four factors:
Whether the trial court: (1) correctly perceived the issue as one of discretion; (2)
acted within the outer boundaries of its discretion; (3) acted consistently with the
legal standards applicable to the specific choices available to it; and (4) reached
its decision by the exercise of reason.
Lunneborg v. My Fun Life, 163 Idaho 856, 863 (2018).
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Only if the trial court determines that alternatives to imprisonment are not adequate in a
particular situation to meet the state’s legitimate interest in punishment, deterrence, or the
protection of society, may the court imprison a probationer who has made sufficient, genuine
efforts to obey the terms of the probation order. State v. Lafferty, 125 Idaho 378, 382 (Ct. App.
1994). Mr. Von Berndt asserts that the district court abused its discretion by failing to reach its
decision to revoke his probation by the exercise of reason, where the bases for the violations
were being remedied and monitored through court supervision as well as supervision by his
probation officer. (7/17/18 Tr., p.27, L.16 – p.28, L.7.) Further, in light of the fact that Mr. Von
Berndt had been on probation for such a lengthy period of time, the district court sua sponte
reduced the fixed portion of his sentence from ten years to seven years; however, Mr. Von
Berndt asserts that by not further reducing his sentence, the district court abused its discretion by
failing to reach its decision by the exercise of reason.
Here, Mr. Von Berndt showed good insight into his addiction issues and his criminal
thinking—he reached out to his probation officer when he started using methamphetamine.
(7/17/18 Tr., p.30, Ls.10-17.)
I used in December. I stopped taking my medication and stuff, and I went ahead
and used in December. And when I started kind of to see things spiraling down
really out of control, like I moved without permission and stuff, I called my
probation officer and told her I needed to see her, and I told her I had used. I told
her when I had used. I wasn’t subjected to a UA or anything like that. I wasn’t
getting ready to fail, like, a drug test on the spot or something. But I told her I
needed to let her know because I saw myself getting ready to go through the same
thing again, because I was starting to – it’s like a cycle -- you know what you
mean? -- is what I was telling her.
So I told her that I needed to tell her that I had used this time before -- I didn’t
think it was going to get me a violation. I just thought by making her aware of it,
then we could figure out a better way to work with it, you know.
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(7/17/18 Tr., p.11, L.14 – p.12, L.5.) Mr. Von Berndt was honest with his probation officer and
was able to get the help he needed from her—she was really pleased with his proactive measures.
(7/17/18 Tr., p.30, Ls.12-17.)
Although his probation was revoked in this case, Mr. Von Berndt is still on probation in
his cases in Jerome and Lincoln Counties. (7/17/18 Tr., p.5, L.23 – p.6, L.19; p.8, Ls.4-9.)
Mr. Von Berndt was in the process of doing a good probation—Lincoln and Jerome Counties
have not filed probation violations, and the presiding judge, Judge Butler, was aware that
Mr. Von Berndt was having difficulties and recognized the work that he and probation officer
Leslie Van Horner were doing to get him back on track and to keep him on track. (7/17/18
Tr., p.8, L.17 – p.13, L.1; p.29, Ls.10-23.) In fact, Judge Butler was overseeing sixty-day review
hearings during which Mr. Von Berndt was expected to report on his progress to the district
court. (7/17/18 Tr., p.8, L.17 – p.18, L.6.)
As for the violation of probation Condition No. 12, Mr. Von Berndt missed his treatment
class and did not call in due to his mental illness. (7/17/18 Tr., p.16, L.17 – p.18, L.22.) He
suffers from schizophrenia and PTSD and, in December, he checked himself into the Crisis
Center because he was in a manic phase. (7/17/18 Tr., p.16, L.17 – p.18, L.22.) During that
time, he missed a treatment class and did not call in. (7/17/18 Tr., p.16, L.17 – p.18, L.22.)
Mr. Von Berndt did successfully get his meds adjusted. (7/17/18 Tr., p.16, L.17 – p.18, L.22.)
Mr. Von Berndt was successful on probation for eight years, despite having multiple mental
health conditions. He has been diagnosed with Bi-polar Disorder, PTSD, and Major Depressive
Disorder with Psychotic Features. (PSI, pp.181, 228.) Even while on his most recent retained
jurisdiction, Mr. Von Berndt took his mental health medication consistently and met with the
psychiatrist regularly. (PSI, p.181.)
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As for the violation relating to employment, probation Condition No. 7, Mr. Von Berndt
admitted to violating the condition by failing to maintain employment. However, after Judge
Butler admonished him for failing to maintain employment, Mr. Von Berndt began working for
two temp agencies. (7/17/18 Tr., p.15, L.2 – p.16, L.18.) During this time, he also went back
and got his Commercial Driver’s License reinstated; however, he was not able to drive for a
period of time due to the fields being too muddy because of the February weather. (7/17/18
Tr., p.15, Ls.14-18; p.16, Ls.6-13; PSI, p.236.) He returned to temporary work in the meantime,
and was working the day he was arrested on the probation violation. (7/17/18 Tr., p.15, Ls.5-19;
p.16, Ls.14-18.)
As for the allegation that Mr. Von Berndt used methamphetamine in violation of
probation Condition No. 11, after he told his probation officer that he had used and was
struggling, Mr. Von Berndt began going to more NA meetings in search of a sponsor, and, at his
probation officer’s recommendation, he checked himself into a crisis center before going to live
at a halfway house, Stepping Stones. (7/17/18 Tr., p.12, L.6, - p.13, L.17.) He resided at
Stepping Stones until he was arrested on the probation violation in this case. (7/17/18 Tr., p.13,
Ls.18-19.) Mr. Von Berndt had paid the rent there, and was eligible to return there, upon his
release from custody. (7/17/18 Tr., p.30, Ls.18-21.) This was the rehabilitation plan Mr. Von
Berndt had arranged with his probation officer, pursuant to Judge Butler’s orders. (7/17/18
Tr., p.14, Ls.11-24.) Mr. Von Berndt relapsed on methamphetamine, but he wants stay clean.
(7/17/18 Tr., p.11, L.12, - p.12, L.5; p.30, Ls.10-17; PSI, p.243.) He is capable of maintaining
sustained periods of sobriety—he did not use controlled substances from 2008 to 2014. (PSI,
p.230.)
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Mr. Von Berndt moved into his girlfriend’s house without his probation officer’s
permission, a violation of probation Condition No. 3. (7/17/18 Tr., p.18, L.18 – p.20, L.2.)
Although he had discussed it with her, he neglected to ask her permission prior to moving.
(7/17/18 Tr., p.18, L.18 – p.20, L.2.) The district court in Jerome and Lincoln County cases
ordered Mr. Von Berndt to return immediate to probation officer-approved housing. (7/17/18
Tr., p.14, Ls.19-24.) When Mr. Von Berndt was arrested on this probation violation, he was
residing at Stepping Stones, the halfway house his probation officer had encouraged him to move
into. (7/17/18 Tr., p.20, Ls.3-6.)
As for Mr. Von Berndt’s new misdemeanor charge, a violation of probation Condition
No. 1, apparently he had driven his girlfriend at the time’s car without her permission. (7/17/18
Tr., p.20, L.7 – p.21, L.23.) When he returned it to her house, he parked in a location a couple
blocks away from her house, which was metered, and the car was towed. (7/17/18 Tr., p.21,
Ls.2-23.)
The State alleged that Mr. Von Berndt failed to make restitution payments. (7/17/18
Tr., p.26, Ls.3-6.) At his disposition hearing, the prosecutor acknowledged that she was the only
prosecutor in Mr. Von Berndt’s three cases who decided to file a probation violation. (7/17/18
Tr., p.25, Ls.20-22.) The prosecutor also said that the underlying goal of this case was not
rehabilitation, but “was to make his victims whole, and that clearly did not happen.” (7/17/18
Tr., p.26, Ls.3-6.) However, Mr. Von Berndt was in the process of making his victims whole—
he had paid nearly $20,000 toward his restitution during the course of his eight years on
probation.

(7/17/18 Tr., p.26, L19 – p.27, L.3; PSI, p.231)

Revoking Mr. Von Berndt’s

probation and seeing him incarcerated does not fulfill the underlying goal of the case where he
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needs to work and pay the remaining $47,000 in restitution. (PSI, p.234.) The prosecutor’s
request was contrary to her purported goals of the case.
Mr. Von Berndt asserts that the district court abused its discretion in finding that his
probation violations justified revocation in light of his rehabilitative potential and his progress
toward correcting the issues that brought him before the district court. In light of all of the
mitigating evidence that was presented to the district court that demonstrates Mr. Von Berndt’s
significant rehabilitative potential, the district court abused its discretion by failing to reach its
decision by the exercise of reason when it revoked his probation and when it failed to further
reduce his sentence.

CONCLUSION
Mr. Von Berndt respectfully requests that his case be remanded to the district court so
that he can be placed back on probation. Alternatively, he requests that this Court further reduce
his sentence as it deems appropriate.
DATED this 11th day of February, 2019.

/s/ Sally J. Cooley
SALLY J. COOLEY
Deputy State Appellate Public Defender
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 11th day of February, 2019, I caused a true and correct
copy of the foregoing APPELLANT’S BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
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